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RG] 31yl 3T H&AT (Order-In-Appeal No.): AHM-EXCUS-002-APP- 379-17-18
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Passed by Shri Uma Shanker, Commissioner (Appeals)
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Arising out of Order-In-Original No 16/J C12017/GCJ__Dated: 30/11/2017
issued by: Joint Commissioner Central Excise (Div-IID), Ahmedabad North

T ot /aTaard @1 & TasH Udr (Name & Address of the Appellant/Respondent)

M/s PSP Projects Ltd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRE PR BT GAaToT 3G
Revision application to Government of India:

(1) &) (@) ﬁsﬁlﬂs?ma@aﬁaﬁﬁww%?ﬁrwmaﬂﬁwmm%mﬁq@ﬁw
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) aﬁ;m@raﬁrﬂxmﬁmaﬁmﬁ@mmmm‘mﬁmmﬁ
W@wmﬁmamgmﬁ,mﬁmﬁs@wmﬁmﬁma@ﬁmmﬁ
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whetherin a factory or in a warehouse
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In case of goods exported outSIde lndla export to Nepal or Bhutan, without payment of
duty.

3R SaIeT @ SwIEd Yo @ YA & o O $PE HfST WY BT TS § R WA ey o g9
gRT U§ FPrm @ gaide  enged, ol @ gy wIRG a1 @99 W) 1 918 # fawr sl (H2) 1998

gRT 109 ERT fgar by 71q 81|

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appomted under Sec.109
of the Finance (No.2) Act, 1998.

WW@@(W)W 2001 & Frm 9 & Sfgeia fafafde wus der su—s # < Ul
¥ IRT oy @ Uiy oMy IR R ¥ dF W & AR qe-eney 9 o oy B T3
TRl @ | SR endew fear ST wIfRT | Swe Wi @ 8 $1 gy & ofid oy 35-§
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The above application shall be made in duplicate in Form No. EA-8 ‘as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :

REGH oMU & Wi SIel |el™ YBH Uh o ®Ud I7 S99 $A 8 Al w9 200/ — B YR
B ST iR W& Gel T Yhd Uh oIRg ¥ SISl &1 dl 1000 /— B B YA Bl Y | '

The revision application shall be accompanied by a fee of Rs. 200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount lnvolved is more
than Rupees-One Lac.

BT Yob, DI SIET Yob T AATHR ATl ATAMEBROT B iy Srdiet=—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)
(@)

(a)

DT I Yoob A, 1944-ao°ram35—'eﬁ/35—3$31ﬂ1h~—

Under Section 35B/ 35E of CEA 1944 an appeal lies o :-
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the spec;al bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to class:ﬂcatlon valuation and.

W%@ﬁqﬁmz()wﬁmmﬁmaﬁa@a el @ A # A Yod, Dl
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in: quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ' .

(3) ufX = AW F B FI AR FT FHNY B & A T A G B AT B BT G S
3T W fbar T ARy 39 wF @ B gY N 5 e wdl oRl @ qem @ fg genRefy ey
TR Y TP I AT BRI WBR DI Th AT fhar ST & | :

In case of the order covers a number of order-in-Original, fee for each O.1.0O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =maed geo AP 1970 Hw@ﬁ@ﬁa%m%—‘l @ <feia FeiRa Py SFER Sa smaeH ?JT
T TRy ARy Frofas TR & omewr § W RS @ e Ui W 9650 U B AR YD
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.

(5) =7 iR et wrel @ FriEe HRA arer FrREl B &R . s i fohar S & S | e,
DT SeUTe 3o Ud ey el rngRer (Grifafy) fre, 1082 # T 81 o

Attention in invited to the rules covering these and other rela{ed matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

6) W gew, DEY SET Yob UG dama oied SRR (RRee), & ufd el & wwe H
HdeT AT (Demand) T§ €8 (Penalty) BT 10% & STAT &I et & | e, 31f0eae qg 51T 10 HUS
TIT & |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, '
1994) :

Feard 3G RIe<h 3R Qar T F 30T, Q]T@WBT?TT "ol el FT"(Duty Demanded) -
(i) (Section) @3 11D &F ded TR UR; A A
(i) Tovararr derde e HraR;
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

- pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and:Service Tax, “Duty demanded” shall'include:
) amount determined under Section 11 D; _
(i)  amount of erroneous Cenvat Credit taken; .
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

strma&ﬁ,swrmr_é:q%mW%Wa?aﬁ%ﬁméﬁmmﬁmﬂaﬁmﬁrﬁm
T o[ 10% ST IR AT e dvaer aus Rt g A quS & 10% S A g

In view of above, an appeal against this order shall lie before the Trib,q[;"%l“‘ n paym brit’{:-%ohf 10%
of the duty demanded where duty or duty and penalty are in dispute, ol el naltyr_nghe'riga;p}enalty
alone is in dispute.” ! VRO D 2 ‘;J
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ORDER-IN-APPEAL

M/s PSP Projects Put. Ltd., Opposite Celesta Courtyard, PSP House, Opposite *

t ane of Vikram Nagar Colony, ISCON-Ambli Road Ahmedabad — 380 058 (hereinafter
referre_.d to as ‘the appellant’) are engaged in providing the service under the category of
‘Construction Services’ other than residential Comples but including Commercial /
Industrial Buildings or Civil Structures under the erstwhile section 65(105)(zzq) and

Section 65(105) (zzzza) respectively of the finance Act, 1994,

2. During the course of audit of the records of the appellant by the officers of the

department it was noticed that during the period from 01/07/2012 to 10/07/2014, the

appellant had provided construction services under ‘works Contract’ to M/s Gujarat

Cancer society for construction of Medical College campus but had not paid Service

Tax claiming the benefit of exemption under Sr.No.9 of the Table to Notification No.

30/2012-ST dated 20/06/2012 which reads as: ‘Service provided to or by an educational
institution in respect of education exempted from service tax, by way of — (a) auxiliary
educational services; (b) renting of immovable property;’ It appeared that the services
provided by the appellant did not qualify for exemption under the Notification ibid in as
much as the construction activity undertaken by the appellant under ‘Works Contract
service for construction of medical college’, doeé not fall under the definition of ‘auxiliary
educational service’. Therefore, a Show Cause Notice No.CEA-II/ST/1 5-25/C-
V/APXXII/FAR-45/RP-02/16-17 dated 20/03/2017 (hereinafter referred to as ‘the SCN’)
was issued to the appellant proposing to deny the benefit of notification No0.25/2012-ST
dated 20/06/2012; demanding Service Tax amounting to Rs.1,05,78,846/- under
“Works Contract service’ under proviso to Section 73(1) of the Finance Act, 1994,
invoking Iargef period; demanding interest under Section 75 of the Finance Act, 1994
and proposing to impose penalty on the appellant under Section 76, Section 77(2) and
under Section 78 of the Finance Act, 1994. This SCN was adjudicated vide O.1.O. No.
16/JC/2017/GCJ dated 30/11/2017 (hereinafter referred to as ‘the impugned order’)
passed by the Joint Commissioner, Central GST and Central Excise, Ahmedabad North
(hereinafter referred to as ‘the adjudicating authority’). The demand for duty along with
interest has been confirmed in the impugned order as proposed in the SCN. A penalty
of Rs.10,000/- under section 77(2) of the Finance Act, 1994 and a penalty of
Rs.52,89,423/- under Section 78 of the Finance Act, 1994 have been imposed on the

appellant in the impugned order.

3. Aggrieved by the impugned order, the appellant has preferred the instant appeal,

mainly on the following grounds:

i The salient issue to be addressed are whether the appellant has rightly availed
exemption for service provided to educational institution registered trust under
12AA of Income Tax Act for the period prior to 10/07/2014; whether extended

L./ period can be invoked.and whether penalty under section Z7-and:78 can be

,,;-'.i'mposed‘. The appellant wants to submit that prior to 10/07/42\0»14&&\\1;/’%3\ngible

/% for exemption from Service Tax on the service provided ;gz_-ﬁ'e;duﬁatiopa jAstitute

[": as per mega ‘exemption Notification No. 25/2012-ST. |t {ig; gﬁdisput’éd thatlthe
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appellant had carried out construction work for the educational institute
registered under Section 12A of Income Tax Act during the period 01/04/2014 to
09/07/2014. As per the clarification issued by Board, the claim is tenable
because the appellant had carried out construction for educational institute
relating to education development, which has been outsourced to the appellant
by the education institute during the impugned period as the list of. service in the
clarification is not exhaustive but elaborative and any service provided to
educational institute were exempt from Service Tax prior to 09/07/2014, which
has been evident from the amendment w.e.f. 10/07/2014 vide D.O. Letter
F.N0.334/15/2014-TRU dated 10/07/2014 where it has been clarified that

“At present all services provided by educational institutions (providing education
services specified in the negative List) to their students, faculty and staff are
exempted {Section 66D(l) of the Finance Act, 1994]; this will continue. However,
inrespect of services received by such educational institutions, presently,
exemption is being operated through the concept of ‘auxiliary educational
services’ [SI. No. 9]. Doubts have been raised and clarifications have been
swought regarding the scope of meaning of ‘auxiliary educational services’. To
bring clarity, it is proposed to omit the concept of ‘auxiliary education services’
and specify in the notification, the services which will be exempt when received
by the eligible educational institutions. Accordingly, the following services
received by eligible educational institutions are exempted from service tax; (i)
transportation of students, faculty and staff of the eligible educational institution;
(i) catering service including any mid-day meals scheme sponsored by the
Government: (iij) security or cleaning or house-keeping services in such
educational institution; (iv) services relating to admission to such institution or
conduct of examination. Further, for the purposes of the exemption, ‘educational
institution’ is being defined in the exemption notification 25/2012-ST, as
institutions providing educational services specified in the negative list.

It may be noted that the scope of exemption remains the same as earlier in the
case of services provided by eligible educational institutions; in the case of
services received by the eligible educational institutions, exemption will be
available only in respect of the services specified as above. Further as a
rationalization measure, the exemption hitherto available to services provided by
way of renting of immovable property to educational institutions stands withdrawn

with immediate effect.”

So from the above it is clear that now Government wants to restrict the
exemption to the above four listed service only, describing the complete and
exhaustive list of service. So prior to the amendment of exemption Notification,
appellant has been eligible for exemption of payment of Service Tax upto
09/07/2014. ’

The SCN covering the period of 01/07/2012 to 10/07/2014 that wag issued on
20/03/2017 even though facts were in the knowledge of the department since
2012 onwards, is time barred. The penalty imposed under Section 78 of the
Finance Act, 1994 is not sustainable as the SCN gives no reason whatsoever or
any evidence / fact which can establish that appellant had suppressed anything
from the department. There was no fraud, suppression of facts, willful mis-
statement etc. and hence penalty under Section 78 cannot be imposed. The
appellant relies on the order of Hon'ble High Court of Gujarat in the case of Steel
Case Ltd. — 2011 (21) STR 500 (Guj.). The appellant submits that even if there
was any contravention of provisions, the same was solely on account of its bona
fide belief and hence penalty cannot be imposed under Section 77 of Finance
Act, 1994. The appellant relies on the case laws Pushpam Pharmaceuticals
Company vs CCE +.1995 (78) ELT 401 (SC) and CCE vs Chemphar Drugs and
Liniments — 1989 (40) ELT 276 (SC).: The issue involved in the present case is of
interpretation of statutory provisions and hencepergl;iggcg&not be imposed as
held in Bharat Wagon & Engg. Co. Ltd. vs CCE,;I?@tﬁ?jQ%"}(’?L%@)\' ELT 118 (Tri. —

Kolkata); Goenka Woollen Mills Lid., vs CCE,/@@IQ"EYP%Q@Q\ (136) ELT 873
= 5004 \(129) ELT 458

(Tri.-Kokata) and Bhilwara Spinners Ltd., vs CCEy aip-u%f-‘% 01
(Tri"-Del.) “ | l‘a‘ r%:’ “—":‘» g 3] ’5‘\ o \ ., %3}
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| 4, Personal hearing in the appeal was held on 15/03/2018 attended by Shri Vipul » )

Khandhar, Chartered Accourtant. The learned C.A. reiterated the grounds of appeal

and submitted a copy of earlier O.I'A.

5. | have carefully gone through the facts of the case on records and submissions
made by the appellant in the grounds of appeals. The issue as to whether exemption of
Service' Tax is admissible under Exemption No_’rification No.25/2012-ST dated
20/06/2012 in respect of educationa_l institutions has been decided by me in O.1.A No:
AHM-SVTAX-000-APP-159-16-17 dated 28/11/2016 in an earlier appeal filed by M/s
Yogeshwar Education Foundation, Ahmeda‘bad, where | had ordered that the
procurement of services for creating infrastructure facilities and ancillary services to
create facilities for education was exempt under Notification 25/2012-ST dated
20/06/2012. In the instant appeal, | take up the facts for discussion in relation to the
Notification 25/2012-ST dated 20/06/2012 and the clarification issued by C.B.E.C., in

the following paragraph.

6. The impugned exemption in the instant case has been availed by the appellant
for the period from 01/07/2012 upto 10/07/2014 under Sr.No.9 of Notification
No.25/2012-ST dated 20/06/2012, which reads as follows:

9, Services provided to or by an educational institution in
respect of education exempted from service tax, by way of,-

(a) auxiliary educational services; or

(b) renting of immovable property;”

The appellant has availed the exemption benefit treating construction under work
contract service as falling under the ambit of ‘auxiliary education services’. However,
fhe adjudicating authority in paragraph 7 of the impugned order has held that
construction activity under Works Contract service for construction of medical college
does not appear to fall under the definition of ‘auxiliary education services’. Further, in
paragraph 7.1, the adjudicating authority has referred to the amendment vide
Notification No. 6/2014 dated 11/07/2014, whereby the exemption was limited to only’
four categories specified in sub-clause (i) to (iv) of sub-clause (b) of Sr. No.9 and held
that this indicates that even in respect of Notification No.25/2012-ST dated 20/06/2012,
the legislative intent was to limit the exemption to only four categories of services. This
finding is not sustainable in law because the amending Notification No. 6/2014 dated
11/07/2014 does not have any retrospective implication and does not cover the pericd
of 01/07/2012 upto 10/07/2014 impugned in the ipstant gase. Pror to the amendment
i.e. prior to omission of the clause ) in/jparég[g h;(@ relating to definitions in
Notification N0.25/2012-ST, the same wé'-éz:’.;‘?‘ffect'i;\‘{g "tgdé relevant for the period

¥
<

\‘,..,
LIRS
»




-

b ;

A

~

F.:N'o.V2(STC)86/North/AppeaIs/2017—18
impugned in the instant case. Paragraph 2(f) of Notification No0.25/2012-ST dated
20/06/2012, reads as follows: )

(f) “auxiliary educational services” means any services relating
to imparting any skill, knowledge, education or development of
course content or any other knowledge - enhancement activity,
whether for the students or the faculty, or any other services which
educational institutions ordinarily carry out themselves but may
obtain as outsourced services from any other person, including
services relating to admission to such institution, conduct of
examination, catering for the students under any mid-day meals
scheme sponsored by Government, or transportation of students,
faculty or staff of such institution;

From the definition of ‘auxiliary education services’ above, it is clear that the list of
services is illustrative in nature and it cannot be construed that the exemption was
admissible exclusively to such services that find mention in this definition. Therefore, it
is not correct to hold that as construction services do not find specific mention in the
illustrations, the same cannot be treated as ‘auxiliary education services’. The said fact
that the services mentioned are illustrative in nature is further evident from the
clarification issued vide C.B.E.C. Circular No.172/7/2013-ST dated 19/09/2013 as

follows:

3, By virtue of the entry in the negative list and by virtue of the
portion of the exemption notification, it will be clear that all services
relating to education are exempt from service tax. There are many
services provided to an educational institution. These have been
described as “auxiliary educational services” and they have been
defined in the exemption notification. Such services provided fo an
educational institution are exempt from Service Tax. For example, if a
school hires a bus from a transport operator in order to ferry students
to and from school, the transport services provided by the transport
operator to the school are exempt by virtue of the exemption

notification.

4. In addition to the services mentioned in the definition of
“auxiliary educational services”, other examples would be hostels,
housekeeping, security services, canteen, etc.

5. Thus the apprehensions conveyed in the representations

submitted by certain educational institutions and organizations have

no basis whatsoever. These institutions and organizations are

requested not to give credence to rumours or mischievous

suggestions. If there is any doubt they are requested to approach the
.+ Chief Commissioner concerned.”

S A
From the above it'is clear that the services mentioned in the definition of ‘auxiliary

education sem'ceé’ are examples and not exhaustive. The C.B.E.C. clarification thus

nullifies the ﬁndfng with regards to the legislative intent of keeping construction service

out of thé ambit of ‘auxiliary education services’ as espoused in the impugned order.

Further, in paragraph 8 of the impugnéd 9@;’3’% ?’e“%nigtjon under Sr. No. 12 of the
A .>l,_.h\:.'. cS'/t:‘o, .2:5 .

Notification No. 25/2012-ST dated 20/06/25:1?%:” s-he r.?%‘ggnled on the ground that M/s
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and not a Government organization. However, the claim of exemption in the present
case is not under Sr. No.12 of Notification No. 25/2012-ST dated 20/06/2012 but the
same is under Sr. No. 9 covering ‘educational institution’ and there is no dispute that thé
services were provided in respect of a Medical College, which is an educational
institution. In view of the above, | find that the exemption availed by the appellant is
legitimate and suétainable in law. Therefore, the confirmation of the demand for Service
Tax along with interest as well as the imposition of penalties is unwarranted and the
impugned order is set aside. As the appeal succeeds on merit, | do not find it necessary

to discuss the issues relating to limitation. The appeal is allowed.

9 ardiereT BiUerT sWEd aded fRam Sar §l NW\//W

The appeal stands disposed of in the above terms. ‘ 3‘€\\9‘\ s

Date: 22/ 03/2018
Attested

(K. E2Jacob)
Superintendent (Appeals-1)
Central Excise, Ahmedabad.

By R.P.A.D.

To

M/s PSP Projects Ltd.,

PSP House, Opposite: Celesta Courtyard,
Iscon — Ambli Road, Ambli,

Ahmedabad — 380 058.

Copy to:

1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad North.
3. The Additional Commissioner, Central Excise (System), Ahmedabad North.
4. The Deputy Commissioner, Central Excise Division: Ilf, Ahmedabad.
~ Guard File.
6. P.A.
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